Summary: This paper deals with an aspect of the law relating to the use of a mentally handicapped victim as a prosecution witness in a criminal trial. Here the particular question was of the victim's competence to act as a witness, and the likely reliability, or otherwise of her evidence. The results of psychological testing were found to provide guidelines by which the court could distinguish between areas of the reliable and the unreliable in her evidence.
between areas of the reliable and the unreliable in her evidence.
In a court of law much of the most powerful evidence which is laid before a judge or a jury is given by witnesses who are sworn, under oath, to speak â€oe¿ the truth, the whole truth, and nothing but the truthâ€•.The factors which are thought to ensure that witnesses do in fact speak the truth are the awe of the oath and the consequence if it is broken (punishment for contempt of court), careful questioning and cross examination by the barristers and judge, and the isolation of witnesses from each other so that each set of evidence can be compared. Nevertheless there are occasions when courts have considerable concern about the quality of the evidence they are receiving.
Perhaps the classic anxiety is about visual memory for it is clear that while witnesses may tell the truth, to the best of their ability, about what they have seen, memory may play them tricks (Clifford and Bull, 1978) . Another issue of current concern is the written statement given to a police officer (signed and wit nessed) which is later repudiated in court as incorrect, or as having been given under duress. Such statements are usually taken down by police officers rather than written by suspects and handed over. The best known example of this kind of evidence leading a court astray was the Confait case in which three boys were wrongfully convicted, two of them for homicide, after the dead body of a man had been found in a house following a fire. The oldest boy charged was mentally handicapped by low intelligence (Price and Caplan, 1977) . The case provoked a major public enquiry, pub lished as the Fisher Report (Parliamentary Papers, 1977) . Fisher found that not only had the Judges' Rules about interrogation been broken during the police enquiry, but one of the three boys was treated unfairly and oppressively because the detective concerned reached the conclusion that he was men tally retarded, but nevertheless continued to interview without a parent or guardian being present, and interviewed him in a form and manner which was inappropriate to his mental age. Largely as a result of this inquiry the Royal Commission on Criminal Procedure (Parliamentary Papers, 1981) was set up. The Commission recommended that juveniles and the mentally handicapped should be interviewed only in the presence of another adult (someone known to the accused) and that right should not be capable of being waived or withheld except in an emergency. Further they recommended â€oe¿ a code of practice for the regulation of interviewsâ€•. 
Case Report
Mary was a 22-year-old girl who lived with her father, older sister and two brothers. The mother had left home 15 years before. The father apparently had difficulty coping and relied a great deal on the older sister. Throughout her life it had been recognized that Mary was educationally subnormal and she had been provided with special education, without much benefit. It was clear that Mary relied a great deal on her GISLIH. GUDJONSSON AND JOHN GUNN family for day-to-day caring and was unable to look after herself.
She was a plump girl with mongoloid eyes, a repaired cleft palate, and small crooked little fingers. Chromosomal studies were not undertaken but it seemed likely that she had an abnormality in her basic chromosomal structure which would account for her developmental abnormalities, including retardation of brain development. There were no signs of mental illness or major neurotic symptoms.
It was alleged that Mary had been forced into an empty building by a crowd ofyoung men and women. She claimed she had been held down in one of the fiats by several men, had been sexually assaulted and had seen two girls standing by laughing. She gave a clear account of a forced bath she had had at the beginning of the incident, and describedbeing forced to wear a short black nightie. She was referred to us by the Director of Public Prosecutions for answers to three main questions : (i) was she competent as a witness in a court of law ? (ii) if she was competent, was she reliable as a witness ? (iii) was she severely subnormal as defined in the Mental Health Act 1959?
Psychological examination
The psychological examination was in two parts. The first consisted of an intellectual assessment, the second dealt specifically with the reliability of her evidence. The first examination was carried out in the morning and the second in the afternoon of the same day.
Intellectual assessment
The results from the Wechsler Adult Intelligence Scale (WAIS) gave a verbal IQ of 59, a performance IQ of 38 and full scale IQ of 47. It is, of course, not enough to assess the degree of subnormality purely in terms of IQ, though this is an important part. How ever, there wasevidencethat Mary's social functioning was also grossly impaired in that she could not keep herselfcleanand tidy, had no conceptof money,and was entirely dependent upon her family for care and support.It waspossiblethereforeto statein court that Mary had arrested or incomplete development of mind which included subnormality of intelligence; this was of such a nature or degree that she was incapable of living an independent life or guarding herself againstseriousexploitation, as specifiedby the Mental Health Act (1959)in its definition of severe subnormality.
Reliability of Mary's evidence
The major question regarding Mary's testimony was how much reliance could be placed upon her evidence. In order to deal with this an attempt was made to assessMary's general level of suggestibility in relation to the following: (a) Did she havea tendency to claim perceptions that had no objective basis? (b) Did she have a tendency to answer questions with information that the interviewer's questions suggested or expected?
Mary's suggestibility was tested in the afternoon, after shehad beentestedintellectually in the morning.
Shewastold that the purposeof the secondsession was to assesshow much she remembered about the morning session. Mary was first asked a few, very broad open-endedquestions about what she remem bered of the morning. She proved able to give a reasonably accurate account ofit and even remembered many ofthe questions asked and tasks administered.
Subsequently an attempt was made to induce in Mary false sense perceptions, both olfactory (the smell of a cigar) and tactile (feeling a pencil she was holding becoming increasingly hot and reaching the point of burning her fingers). Sheuncritically accepted both and during the tactile experiment suddenly dropped the pencil to the floor claiming it had burned her finger.
A number of specificsuggestivequestionswere used.Thesewereofthree types: (unreported) ruled that â€oe¿ a witness, who through lack of mental capacity is incapable of distinguishing between fact and fantasy, is an incompetent witnessâ€•. However; he noted a 19th-century judgment R v Hill 1851(2) Dennison254 in which it was decidedthat medical witnessesshould confine themselves to questions such as â€oe¿ Is the witness capable of under standing the nature and sanction of the oath?â€• â€oe¿ Is the witness capable of recounting what has happened before his eyes?â€•Neil J went on to stress however that proof that a person is liable to invent stories or is a habitual liar is not, by itself, proof that he is mentally incapable of distinguishing between fact and fantasyâ€"questions directed merely to show unreliability are irrelevant. Mr Justice Neil also ruled that competence and reliability should be dealt with separately because in his view the issue of competence is for the judge, and the issue of reliability for the jury.
The Tr@
In Mary's case there was no difficulty in persuading the court that she suffered from severe subnormality as defined by the Mental Health Act 1959. When she took the stand as a witness for the prosecution, she was challenged by one of the defence barristers. The judge therefore stopped the trial, and explained to the court that he would follow the procedure estab lished by Mr Justice Neil in the case quoted above. In other words, her competence and reliability would be dealt with as two different issues. Competence was to be a matter for him and when she was on the witness stand he asked her questions about her understanding of the concepts of truth, God, and contempt of court. The prosecution called one of us (J.G.) to give an opinion about her ability to understand these concepts. We testified that she appeared to understand the first two, but that the third might be complex for her. The judge ruled that she was competent and her evidence continued. Later in the trial the prosecution called both of us to testify as to her reliability, a matter that the jury were to decide upon. Our testi mony consisted of the data set out above and we advised the court that, in our opinion, Mary was sometimes reliable, and sometimes unreliable in her evidence. We tried to provide the court with some guidelines by which they could discriminate between the reliable and the unreliable evidence. It seemed to us that although Mary was in general very un reliable in her statements, she was able to give reliable evidence about basic facts that she had witnessed and wascertain about. Falsestatements which shemade she would alter under cross-examination and there fore, provided her evidence was submitted to this test in court, it should be possible for the jury to separate informationon which they could rely from her confabulation.
In her evidence Mary did not claim to identify any of the six defendants as being responsible for specific acts; instead she gave a general account of the events. Five of the defendants were convicted on at least one charge, but the jury returned â€˜¿ not guilty' verdicts for quite a number of the charges. As Mary's statement wasthemainprosecution evidence it seemsreasonable to suppose that the jury found it reliable to some extent.
Discussion
It seems clear that the police and the courts are going to be more sophisticated in their approach to obtaining evidence from the mentally handicapped in the future. The Confait case has already had an effect on police interrogation during the enquiries before prosecution, and the Criminal Law Revision Committee may well make some further recommen dations at a later stage. Courts will need to take these factors into account when hearing the evidence obtained and it seems likely that medical and psycho logical witnesses will be called to assist courts in this task. It could well be that the case of R. v Denhardt et al will become the basis for determining the competence and reliability of mentally handicapped witnesses.
Thecompetence questionwill turn uponwhetheror not the witnesscan distinguish fact from fantasy, and whether they properly understand the oath. Reli ability is a much more complex matter and in any case is to be determined by the jury. One important aspect of this issue is suggestibility. Children have been shown to be more suggestiblethan adults (Otis, 1924) and it is possible that the same may be true for the mentally handicapped. However, error may be reduced by the use of broad open-ended questions (Clifford and Bull, 1978) as was evident in the present case. This had important implications for the pro secution in this case, particularly as Mary's evidence could be tested by her response to cross-examination. However, the extent to which it is possible to generalizefrom this caseto other mentally handi capped people remains to be seen. The findings imply that when mentally handicapped people are being questioned, the avoidance of leading questions is as important during the preliminary and police enquiries as it is during the court hearing. Similar advice has proved its value in the case of children's testimony (Trankell, 1958; Dent and Stephenson,1979) . A corollary of this case is that it may well be possible for a severely mentally handicapped person to give reliable testimony to items of basic fact if proper psychological investigation of the individual's limitations are carried out, the court is fully informed of those limitations, and the evidence is obtained carefully.
We believe that these questions are primarily questions for psychologists rather than psychiatrists, althoughprosecutorsand courts may still call upon psychiatrists to answerthe diagnosticquestionandto act as support for their psychology colleagues.
